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Misconduct Proceedings Against Public Servants
by Glen Cranny, Partner (Spec Acc. Criminal Law) and Melissa Freed, Paralegal, Gilshenan & Luton 
New legislation has been passed by the State Parliament which will have considerable impacts upon Queensland employees within the public sector, including former employees. The Criminal Code and Other Legislation (Misconduct, Breaches of Discipline and Public Sector Ethics) Amendment Act 2009 (Qld) has now partially commenced in operation, with the balance of the Act expected to be in force in the very near future.
In her recent second reading of the Bill, the Premier Ms Bligh stated that, “The Bill sends a strong message to the public sector workforce and the broader community that those who hold public positions cannot expect to break the rules and get away with it.”
 Currently, if an officer’s employment ends following alleged misconduct, only criminal proceedings can continue.
 The Act seeks to redress this by providing for disciplinary action to be taken post-employment within the public sector, or even following a change of departments. The following is an overview of some of the many changes of relevance:
Discipline Following a Change of Departments
A public service officer may now be disciplined following a change of government department for performing his or her duties carelessly, incompetently or inefficiently, or engaging in misconduct, etc, whilst employed within the previous department. Either the previous Chief Executive or the new Chief Executive may make a disciplinary finding against the officer, but only the new Chief Executive may take disciplinary action, such as termination, reduction of classification level or remuneration, monetary penalty, transfer to other public service employment, etc.
Post-Retirement Discipline
With the new changes, the Crime and Misconduct Commission will be able to lay disciplinary charges for Official Misconduct against former officers who ceased employment after the alleged misconduct arose. 

Further, disciplinary action, in the form of “disciplinary declarations”, may now be taken against former officers following the end of their employment. A former officer may be investigated and disciplined for matters arising during their time within the government department or the Queensland Police Service within two years of the officer’s employment. Former officers may be disciplined on the same grounds as current officers. In deciding whether to investigate a former police officer, the Police Commissioner may take into account such things as the seriousness, costs, benefits, whether the matter is being investigated by the CMC, etc. A disciplinary declaration is a declaration of a disciplinary finding and the disciplinary action that would have been taken against the former officer had their employment not ended. A departmental Chief Executive or Police Commissioner may only make a disciplinary declaration if the action that would have been taken involved termination or a reduction of rank. The disciplinary declaration does not affect any benefits (for example, superannuation), rights or liabilities arising because the officer’s employment has ended. 
Joining or Leaving the Public Sector
Upon request, an applicant for the public sector or a current police officer must disclose any previous disciplinary action taken against them during their employment within the public sector. This may affect the applicant’s suitability within the QPS. Disciplinary action includes termination, transfer, reduction of remuneration, classification level or rank, or a disciplinary declaration. Further, a public service officer may now be disciplined for a failure to disclose this information. A Chief Executive or the Commissioner can obtain disciplinary information from another department to determine a person’s suitability within that department, or to use when taking disciplinary action against a public service officer. This applies in reverse as well – the Chief Executive or Commissioner must give disciplinary information to another department if required to make a decision about an appointment or continued employment of an officer. 
A New Offence
A new offence of “Misconduct in relation to public office” is now incorporated into the Criminal Code (the new section 92A) and carries a maximum penalty of seven years imprisonment. The offence prohibits a public officer (including a former public officer) from abusing their position or acting in a way (including using information gained through their position) with intent to dishonestly obtain a benefit for themselves or another, or cause a detriment to another. A public officer includes police officers, public service employees, etc.
Conclusion
These new laws have significant implications for public service officers, both during and post-employment. This article only canvasses the amendments in general fashion. There are other changes not discussed in this article, such as amendments to the Misconduct Tribunals Act and the Public Sector Ethics Act. 
If you would like further information, please contact Glen Cranny, Partner, Gilshenan and Luton on (07) 3361 0222.
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