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Recent Amendments to the Criminal Law
By Patrick Meehan, Solicitor and Glen Cranny, Partner (Spec Acc. Criminal Law),
Gilshenan & Luton Legal Practice

There have been significant recent amendments to the criminal law in Queensland which will have an immediate impact on the practices and procedures of criminal lawyers. 
The Criminal Code and Other Acts Amendment Act 2008 (Qld) (“the Act”) directly amends a number of pieces of legislation, including the following: 

· Criminal Code 1899 
· Bail Act 1980 
· Criminal Law Amendment Act 1945 

· Criminal Law (Sexual Offenders) Act 1978 

· Penalties and Sentences Act 1992, and 
· Summary Offences Act 2005.  
The amendments received assented on 23 October 2008 and commenced in force on 1 December 2008.  

In the second reading of the Bill, the Attorney-General Mr Shine observed that the Bill, “streamlines and modernises certain chapters of the Criminal Code”
, noting that the Code previously contained very narrow and specific provisions which, where reasonable, have now been included within more general offences.  The Attorney also indicated that the legislature had taken the opportunity to repeal other obsolete provisions and rectify certain penalty anomalies. 
The following is a sample of the many changes likely to be of interest to practitioners in this jurisdiction.

Criminal Code 1899
Compounding an indictable offence

The offence formerly known as ‘Compounding crimes’ (S.133) has been the subject of significant amendment.  The offence has been altered by replacing the word ‘crime’ with ‘indictable offence’, thereby extending the offence to misdemeanours as well as crimes.  Further, the section receives the insertion of a new subsection (5) which exempts from prosecution legitimate attempts at dispute resolution, mediation and negotiation between the prosecution, legal representatives, and (to some extent) police officers and alleged offenders
.  
The effect of the section remains that it is impermissible to make (or receive) offers of money or other gratuity to avoid prosecution, but it does now specifically provide for offers of restitution and compensation to be made, and for discussions between the alleged offender and the police to be held where the discussions are calculated to ameliorate the offender’s conduct.

Fraud 

The monetarily limit for aggravated fraud (s.408C) has been increased to $30,000.00. The penalty has also increased from 10 to 12 years
.  There has not however been any amendment to section 552B, in relation to matters that may be dealt with summarily at the defendant’s election: the monetary amount for fraud remains at $5,000.  The Magistrates Court still retains its discretion to deal with pleas involving higher amounts under s552B (3) where the defendant wishes to proceed summarily. 
Serious assaults

The area of serious assault (s.340) has been widened by the insertion of a new subsection (2AA) which specifically extends the application of the section to “public officers” in the performance of their office or employment
.  The new provision covers an officer or employee of a “service established for a public purpose under an Act”, such as emergency services, health and child safety employees. The maximum penalty provided is 7 years imprisonment.

Consequently, it is now a criminal offence to unlawfully assault, or even resist or obstruct, workers such as ambulance officers, child care officers, and doctors and other health professionals in public hospitals, whilst they are engaged in their duties. 

Riots
The law relating to riots (s.61) has been modernised.  It is now an offence for 12 or more persons to congregate and to use, or threaten to use, violence to a person or property for a common purpose
.  The amended section removes the outmoded requirement that the Lord Mayor, Sheriff or a Justice of the Peace make a proclamation requiring the congregation to peaceably disperse. Reading the Riot Act, it seems, has truly passed into history! It is worth noting that in the most extreme cases, rioting attracts a maximum penalty of life imprisonment.  

Particular offences relating to children

The former section 364, ‘Cruelty to children under 16’, has been redrafted
, with the concept of causing ‘suffering’ having been replaced with causing ‘harm’.  This amendment broadens the scope of the section, making the assessment of abuse more objective. The test is now whether there has been “any detrimental effect of a significant nature on the child’s physical, psychological or emotional wellbeing, whether temporary or permanent” (s364 (2)). This amendment links this section with provisions in the Child Protection Act 1999 (Qld). 

In addition, a new section s.364A ‘Leaving a child under 12 unattended’ has been introduced
.  This new provision is intended to deter parents and guardians from short-term neglectful behaviour towards young children.  It is in direct response to recent media reports of children being left unattended in the home or a motor vehicle without proper supervision or care.  It is a defence to this offence to show that leaving the unattended child was for a reasonable time in the circumstances. Persons convicted of this offence are exposed to a maximum penalty of 3 years imprisonment.
Evidentiary Provisions

Section 590AOA now formalises the management of the pre-recorded statements of children pursuant to the s.93A of the Evidence Act
.  The new section sets out the circumstances concerning when and how the prosecution is obliged to disclose such statements to an accused person.  Essentially the amendment prevents an accused person from personally having unsupervised access to such a statement (which is usually in video or DVD format) and is intended to prevent unauthorised copying and distribution. The statement can be disclosed to the legal representative acting for an accused person, subject to certain conditions set out in subsection (3), including that the statement must be returned within 14 days of the end of the proceedings, or if the lawyer is no longer acting for the accused person.
Where the accused person is not legally represented, they may be able to view the 93A statement for a legitimate purpose at a stated place, but they are not permitted to have unsupervised access to the material. If an accused person is dissatisfied with the proposed access, an application can be made to the court for disclosure.  The court may order disclosure of the material if it is satisfied that there is a legitimate purpose and there will be no unauthorised copying or circulation of the statement. 
Repealed provisions
Either by reason of the passing of time or previous amendments, a raft of offences have been repealed to modernise the Code. Novel and outmoded offences such as ‘Challenging a Person to a Duel’, ‘Assault of Persons Protecting a Wreck’ and ‘Fraudulently Dealing in Minerals’ have been farewelled.
Bail Act 1980
The amending Act clarifies when a defendant is required to appear in court.  Essentially, a defendant is only excused from attending at mentions and will be required to appear in court at all other times
.  
Penalties and Sentences Act 1992

There have been significant amendments to s.9(2) and the factors to be considered before sentencing.  
The court must now consider:

·  any physical or emotional harm inflicted on a victim, and 
· the effect of the offence on any child under 16 who may have been directly exposed as a witness to the offence
.  
Further, s.9 is amended so that imprisonment will no longer be a sentence of last resort in relation to offences in the Code and other Acts relating to child exploitation material
.  The effect of this amendment was recently discussed in R v Vantoosten [2009] QDC 2. 
Summary Offences Act 2005
The Act transfers a number of minor offences from the Code to the Summary Offences Act.  Examples include: ‘unlawful assemblies’, ‘unlawful entry of a vehicle’, and ‘advertising a reward for the return of stolen property’.
Conclusion

The Criminal Code and Other Acts Amendment Act 2008 (Qld) significantly amends more than 24 disparate pieces of legislation. The amendments referred to above are a small sample of the Act only - there are many other changes not canvassed in this article. 
Whilst in some instances the amendments are relatively minor, significant changes to important legislation have also been made, impacting on many different aspects of criminal practice. The amendments should therefore be the subject of close attention by all lawyers who practice in this area. 
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