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The Bail Act 1980 (Qld) allows a person charged with a criminal offence to be released on bail on their undertaking with a ‘surety’.

A ‘surety’ is a person who pledges financial security to ensure the person charged complies with their bail undertaking and appears

in court.
 
 

A surety is usually offered to the court when there is a concern that a person may fail to appear before the court or surrender into

custody.
 
 

Criteria to be a surety
 
 

A person may be a surety if they meet the following criteria:
 

Is 18 years or older; and 
 

Has not been convicted of an indictable offence; and 
 

Is not:  
 

an involuntary patient under the Mental Health Act 2000 who is, or is liable to be, detained in an authorised mental health

service under the Act; or 
 

a forensic disability client within the meaning of the Forensic Disability Act 2011; or 
 

a person for whom a guardian or administrator has been appointed under the Guardianship and Administration Act 2000;

and  
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Is not insolvent under administration; and 
 

Has not been, and is not likely to be, charged with an offence; and 
 

Has real or personal property or assets equal to or more than the amount of the surety 
 

 

Other suitability criteria include the surety’s character and antecedents, as well as their proximity (including their relationship, their

geographical location etc) to the defendant.
 
 

Determining financial resources of a surety
 
 

The statutory requirements associated with sureties are contained within section 21 of the Bail Act. The usual procedure where bail

is granted subject to a surety is that a Justice of the Peace (JP) – usually at the Magistrates Court itself – will have to consider and

approve the surety.
 
 

In many instances, significant paperwork will be required to satisfy a JP that a surety can be properly given in a particular case.
 
 

A proposed surety needs to satisfy a JP that:
 

they genuinely have sufficient funds to pledge as security; 
 

the funds are properly theirs; and 
 

the loss of the funds would not be ruinous for them. 
 

 

This is ordinarily satisfied by an affidavit of justification, in the approved form and with the necessary documentation. An affidavit of

justification is a statement, sworn under oath, which outlines the amount of funds the surety is willing to pledge and the assets the

surety has available to satisfy the pledge; for example, equity available in a home.
 
 

This will often mean that as a potential surety, you would need to be present at the time of the bail application, and be able to

provide a JP with things such as:
 

bank statements showing long term balance in excess of the surety amount; or 
 

an interest in property (usually real estate) with a valuation and an indication of the current debt/mortgage, to show your equity

in the property exceeds the surety amount. 
 

 

These documents are not usually provided to the Magistrate during the actual bail application, but to the JP accepting the surety

afterwards.
 
 

How much money will I need to ‘pledge’?
 
 

The value of the surety required differs depending on the circumstances of each case but largely relates to the risk that the

defendant would fail to appear and surrender into custody.
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With a serious charge, there is inevitably a risk of flight. Below are some examples which demonstrate the level of surety required

in each case. Remember, the surety is usually only part of several other conditions:
 

Entering a dwelling with intent and using/threatening violence whilst armed and in company, and robbery with actual violence:

$5,000 surety. 
 

Burglary and commit indictable offence: $10,000 (cash). 
 

Conspiracy to import a commercial quantity of a border control drug: $450,000 surety. 
 

Unlawfully trafficking a Schedule 1 dangerous drug: $500,000 surety. 
 

 

The risks of electing to be a surety
 
 

It is an offence to make a false statement in an affidavit of justification. Contravening the law in this regard can result in a sentence

of imprisonment.
 
 

If you enter into an undertaking as a surety, and the defendant fails to attend court (at any time when required), you must forfeit to

the State the sum of money stated in the undertaking with respect to that surety.
 
 

Contacting Gilshenan &Luton criminal lawyer
 
 

 07 3361 0222 (24/7)
 
 

 gnl@gnl.com.au
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This blog is of a general nature and should not be relied upon as legal advice. If you require further information, advice or

assistance for your specific circumstances, please contact us.
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