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“Whistleblowing” refers to the reporting of improper conduct, usually in the context of the public sector, such as within government

departments and agencies. In Australia, state and federal laws provide whistleblower protection, to ensure that they are not

disadvantaged or victimised as a result of their disclosures. This article relates to whistleblower protections at a federal level, for

those that report improper conduct within a company.
 
 

New federal whistleblower laws
 
 

Whistleblowing laws in Australia extend beyond the public sector though and include conduct within Australian companies.
 
 

A range of new protections for whistleblowers has recently been introduced in respect of complaints made about corporate conduct

in Australia.
 
 

From 1 July 2019, the Corporations Act 2001 provides increased penalties for companies that fail to protect eligible whistleblowers

from victimisation following the making of a disclosure. 
 
 

A disclosure qualifies for protection under federal law if:
 

it concerns misconduct or an improper state of affairs of a “regulated entity” (which includes companies, financial institutions,

insurers and superannuation entities); and 
 

it is made to an appropriate entity such as the Australian Securities and Investments Commission (ASIC), or the Australian

Prudential Regulation Authority (APRA). 
 

 

To be an eligible whistleblower an individual must be, or have been:
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•

•

an officer or employee of a regulated entity; or 
 

someone who supplies services or goods to such an entity. 
 

 

Interestingly, it also includes a relative of any such individual.
 
 

Requirement for whistleblower policies
 
 

From 1 January 2020, public companies and large proprietary companies will also be required to have in place whistleblower

policies that provide information about:
 

who qualifies for protection; 
 

the protections available; and 
 

how the company will support whistleblowers. 
 

 

Investigating whistleblower complaints
 
 

Whistleblower protections create challenges for those conducting workplace investigations concerning corporate entities. 
 
 

Where an investigation concerns a complaint made by a whistleblower, the company will often be required to protect the anonymity

of the whistleblower. That can create difficulties for the effective investigation of such complaints. 
 
 

Whilst whistleblowers have a right to anonymity, those who have complaints or allegations made against them are entitled to

procedural fairness during any workplace investigation. There can often be competing interests arising in that regard. 
 
 

In some instances, putting an allegation of misconduct to an employee and giving them a reasonable opportunity to respond, may

indirectly reveal the identity of the whistleblower. In rare circumstances, it may even be that a complaint will not be able to be put to

a suspect person if it would betray the whistleblower’s anonymity. 
 
 

Most companies meet this challenge by engaging independent investigators who can be deliberately kept ignorant of the

whistleblower’s identity. Allegations can then be put to employees with reduced risk of breaching the whistleblower’s anonymity. 
 
 

Companies investigating complaints involving whistleblowers should obtain expert legal advice to ensure that they comply with the

legal protections available to both the whistleblower and any employees the subject of a subsequent workplace investigation.
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This blog is of a general nature and should not be relied upon as legal advice. If you require further information, advice or

assistance for your specific circumstances, please contact us.


