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Important changes to the law surrounding guardians and attorneys were introduced in November 2020. Amongst other things, the
Guardianship and Administration and Other Legislation Amendment Act 2019 now expressly provides that a guardian or an

attorney cannot enter a plea in a criminal proceeding on behalf of another individual.

What's the difference between a guardian and an attorney?

Both a guardian and an attorney can be appointed to make financial, personal and health decisions on behalf of an adult who no

longer has the capacity to make those decisions themselves.

A guardian is given this legal authority under Queensland’s guardianship system, following an adult’s loss of capacity. A family

member, close friend, professional or anyone with sufficient and general concern for the rights and interests of the adult can apply.

However, an attorney is often chosen by the adult themselves, with the attorneyship only becoming effective if and when they lose

capacity.
How and why are guardians and attorneys appointed?

The guardianship of another can be formally appointed by the Queensland Civil and Administrative Tribunal (QCAT). The applicant

must demonstrate the following:

A need for the appointment;

«Ensure that the adult concerned is aware of the application;
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*Be 18 years or older; and

*Not be a paid carer or health provider for the adult.

An attorney can be appointed under an Enduring Power of Attorney or Advance Health Directive document under the Powers of
Attorney Act 1998. If an individual, without appointment (that is, without a Power of Attorney or Advance Health Directive), makes a
decision on behalf of an adult with impaired capacity, the decision can be ratified or approved by QCAT. However, the decision-
maker must have acted honestly and with reasonable diligence and not in relation to a special personal matter (detailed below) or a

health matter.

The new amendment also clarifies and reiterates that each adult is presumed to have capacity until the contrary is proven.
What is capacity?

Capacity is the ability to do the following:
*Understand the nature and effect of the decision;
«Freely and voluntarily make the decision;

«Communicate that decision in some way.

Capacity is specific to each type of decision, meaning, if someone has capacity to make personal decisions, it does not imply they

have the capacity to understand and communicate financial decisions.

New ‘Capacity Assessment Guidelines’ have been introduced as of 30 November 2020. Importantly, they provide that an adult
cannot be found to lack capacity unless all practical steps have been taken to provide the adult with the support and information

needed to make the decision.

Special personal matters - what decisions are guardians and
attorneys not permitted to make?

Attorneys and guardians are not permitted to make decisions in relation to special personal matters. This includes the following:
*Making or revoking the adult's Will, Power of Attorney or Advance Health Directive;
«Consenting to marriage;
«Consenting to the adult entering or terminating a civil partnership;
*Voting on their behalf; and
«Entering, or agreeing to enter into a surrogacy arrangement.

Specifically, a guardian or attorney cannot enter a plea on
criminal charges



An important amendment from 30 November 2020, is that a special personal matter expressly includes, ‘Entering a plea on a

criminal charge for the adult.’
This amendment came after the Queensland Law Reform Commission’s review of Queensland’'s Guardianship Laws.
During the course of that review, Legal Aid submitted:

“Under our system of law, a decision to enter a plea should be a decision taken voluntarily by the
person who is the subject of a criminal charge. It is an

intrinsically personal decision made on the basis that a person understands the nature of the
charge, the legal proceedings and consequences of the plea. It is also a decision that must be
made by the person who has personal knowledge of what occurred and their state of mind at the
time of the alleged offence.”

The amendment removes any confusion as to whether a guardian or attorney can enter a plea in a criminal proceeding. Despite the

amendment, a guardian or attorney can still exercise other powers and decisions in respect of an adult’s legal matter.

What decisions can a guardian and attorney make in relation to
an adult’s legal matter?

The guardianship of another and an attorney can make decisions in relation to the following:

*Use of legal services to obtain information about an adult’s legal rights;
«Use of legal services to undertake a transaction;
*Use of legal services to bring or defend a proceeding before a court, tribunal or other entity; and

«Bringing or defending a proceeding, including settling a claim whether before or after the start of a proceeding.
What does this mean?

There is no longer ambiguity surrounding a guardian or attorney’s ability to enter a plea in a criminal proceeding on an adult’'s
behalf. Even if a client lacks the capacity to make a decision, a plea cannot be entered by them, nor by any guardian or attorney on

their behalf.

All legal practitioners, guardians and attorneys should familiarise themselves with the Capacity Assessment Guidelines, as these

new laws will be very relevant to the conduct of criminal matters involving those without legal capacity.

This article has been authored by Paralegal, Madelyn Rologas and Director, Glen Cranny.



https://www.publications.qld.gov.au/ckan-publications-attachments-prod/resources/23e5bde1-40d7-4115-a15d-c15165422020/qld-capacity-assessment-guidelines-version-2-to-upload-28-04-21.pdf?X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Expires=3600&X-Amz-Date=20210809T234042Z&X-Amz-SignedHeaders=host&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEJf%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaDmFwLXNvdXRoZWFzdC0yIkcwRQIgTSz6JghEn1i%2FVU6D8TVoKTWksHJW9ue8U6h93DvoU4ICIQCMDwJ67E0sB%2BQPMQzM4wEgNadAPk41MYwAB1V2SnGpQiqNBAiw%2F%2F%2F%2F%2F%2F%2F%2F%2F%2F8BEAIaDDI2NTMyNjI5ODYwMiIM6A99sBOQ2O3yFaIdKuEDRPUSiMoWwad%2FK9Lv%2B9w5Xk1ANMWT1KMy4Am4D0h49YatUCdoUG8Oxx4Hh0Xp%2BGJA5bDrKUICU3%2FiiYUIZuQUtkL5w1fe4T7m1NdayduWT0T3kbf%2Bkl0GD3jjyVWdJkaW6iPZKuq5Q8mi0U9cQNYZn%2FCNUdf56QrJXIj1y60K9UkqRjcXl8qqWOLtSkhX9jXbMo9j%2B3AofcD1cQqNlLePXh6FM1fTMuas4dEIY41bEE%2B1rWIQK3RqC%2BEeY1%2FKDnjjt8TnZulLM1QDYcYnZSOHOH813%2Fliuh8o%2FjJMBMJpMDbnsyP2xgZxExm%2FAs%2FzAbXnE4G7Gc%2FkPrDbx3tLgGF2D9H8l09ihjQQS4Ridw%2F4zCtZPrFiv01lbniek7EfB2sAVo0qVxOl1V%2BNRpxhOFt9%2FYq9%2F2cmVIwglKXMPitxP03RrRaQQBu1fJQVyk4fRpJp%2FnGzCOiDcWbwI7DNd5osAgBGAMrZKQJteWYbVAOCjs66aVMsS37THV1uJmofUjJrW4crCj7HVxkHZdQhBNuv324pnygrXa3jJlR0Lm%2FTtu1ZUcPGTKU4%2BgF4p%2FdVq%2FposOyP0upOkNJzmATzBR0%2FmmZvRCva1jinf1HuHaY67iOFNkT2XN%2FiBGVcAyrlvm%2F83zDN4saIBjqlASHe9WhrOIkcU8YR%2Bu9zoJf0xL77VGFSw8wHpGue3TEUbWwBvlN%2FHisj9C63K1tUUKcv9G163hWWJi4A8r8CWNzhNedP56yUACnO3pfSijZVhXYfvHJswb%2BYUgGFH5bL7D4SyHwb3bWLlvngrzlOSr%2Fktc9MK1A4GYJXqP%2B8mQdIqLKxrP8gZ%2BeZByMEqlYA4RaJ9xW7lYayA9%2BjP%2Fy3XSaFqrE5hA%3D%3D&X-Amz-Credential=ASIAT3RVOAXVNOE33SNL%2F20210809%2Fap-southeast-2%2Fs3%2Faws4_request&X-Amz-Signature=724547c71b8c082481e29c9398dad9bc96dd2eb5da735af1a9ff7f188b5ad4ed
https://www.linkedin.com/in/madelyn-rologas-4449a0149/
#

Contacting Gilshenan &Luton criminal lawyers

07 3361 0222 (24/7)

gnl@gnl.com.au

This blog is of a general nature and should not be relied upon as legal advice. If you require further information, advice or
assistance for your specific circumstances, please contact us.


tel:%200733610222
mailto:%20gnl@gnl.com.au

